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PREFATORY NOTE. 



In tiie revision for pabUcation of a Terbtttim report of this 

lecture, some repetilions, allowable, and indeed n^:essary in a 
spoken address, have been expunged ; and a few passages altered 
and others transferred to the lecture (No. 3 of the course) on 
"Books on L^al and Constitutional History. A list of books 
on legal and constitutional subjects will be found appended to 
the lecture No. 3. 




Birmingham Reference Library 

Lectures. 



BOOKS ON LAW AND JURISPRUDENCE. 

On the 1 2th November, 1884, in the Chemical Lecture Theatre 
of the Masoa College (kindly lent for the purpose by the Trustees), 
the first of these lectares was delivered by CouiiciUor G. J. 
Johnson. The chair was taken by the Mayur (Air. Alderman 
Thomas Martineau), who said : 
• Ladies and Gentlemen, — It is a subject of a good deal of 
interest to mc tiKii ilie two f\r>i public duties I have had to per- 
form as Mayor have been in connection hrst with science and 
secondly with literature. On Tuesday I had the honour on be- 
half of the town of Birmingham to inviie the British Association 
for the Advancement of Science to hold its meeting for the year 
1886 in the town of Binnini^ham, and I am happy to say that 
having in 1884 crossed the broad Atlantic in order to meet at 
Montreal, and being about, in the year 1SS5, to go to the North 
East Coast of Scotland they have decided on their return to 
English latitudes to hold ths-ir meeting in the midlands in 1886. 
We have nothing to do specially with science on this occasion, 
we axe here on behalf of literature. I have a peculiar pleasure in 
appearing here to-night for the purpose of presiding over this 
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lecture, considering the circumstances under which it is to be 
given. There is no institution in all Birmingham under the 
management of the Corporation which gives such complete satis- 
faction to the members of the Council and which is so universally 
popular among their constituents as the Free Libraries. I might 
say further that I believe there is no sight we can show to any 
stranger who comes to Birmingham which is so interesting and 
so attractive as the Reference library in Birmingham. I speak 
with some experience because I have had the pleasure during 
the last autumn^ and on several occasions, of introducing 
friends to a sight of that wonderful collection of books. Interes- 
ting as the Free Libraries are, and attractive as the Reference 
Libraxy is to all strangers, I have no doubt that there is a great 
deal in the Reference Library which is totally unknown to all but 
a very few of the iniiabitants of the borough. There is, in fact, 
a great mine of literary wealth which is, to a large extent, unex- 
plored by the inhabitants, and it seems to me to have been the 
happiest of all happy thoughts to organise lectures which should 
have the effect of opening up to the inhabitants of the borough 
some knowledge of the most valuable contents of the great« 
treasures which were in the library. The mines are to be worked 
by various explorers. The first shaft in the valuable mine is to be 
sunk by the captain of the crew. I feel sure that you will all 
welcome Mr. Councillor Johnson (the Chairman for many years 
past of the Free Libraries Committee) in his introduction of the 
series of lectures on a subject which is peculiarly within his 
knowledge and grasp, and although the subject he has chosen is' 
not generally considered to be one particularly attractive, we have 
a lecturer who can so deal with the matter as to shew it to be 
interesting and instructive to a large number of people. I know 
something about law myself, and I may say that it is a mistake to 
consider law always a dry subject. On the contrary it opens up 
a large number of very interesting questions, and I have no doubt 
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that the lecturer will so treat the subject as to excite your interest 

in it. It onlv remains for me to introduce the lecturer, but the 
idea of introducing Mr. Johnson to any Birmingham audience 
and more especially within the walls of the Mason Science 

College, seems tlie height of absurdity, and I will only call upon 
him to deliver his lecture. 
Mr. Johnson said : 

Mr. Mayor, — If you, sir, have felt a peculiar pleasure that this 
should be your first public appearance in Birmingham itself since 
your appointment as Mayor, I feel it an honour that you, as an 
old member of our Free Libraries Committee, should, in your new 
capacity of Mayor, preside on this occasion. 

Now, ladies and gentlemen, as the Mayor has told you, the 
object of this course of lectures is to serve as a guide to the 
various departments of that magnificent Reference Library which 
you find over the way, and the necessity of some such aid is 
obvious when stated. If ever there was an mstance of the 
truth of the phrase *'an embarrassment of hches," it isiHien 
a student, anxious to pursue a course of reading in some 
branches of literature, science, or art, enters that library and 
has to choose for himself among the 75,000 volomes which it 
contains. He finds there indeed a mighty maze without a plan, 
and without even a finger post to direct his wandenng steps. It 
is true there is a catal<^e, and, thanks to the knowledge and seal 
of our chief librarian, Mr. Mullins, and his staff, a very admirable 
catalogue it is ; but there is nothing that requires a greater know- 
ledge of books to use properly than a catalogue. You cannot 
always judge from the title of a book what are its contents. Some 
years ago, as some of you will perhaps recollect, Mr. Ruskin wrote 
a pamphlet about the Church and the Clargy, which, in his 
Ruskinian way, he chose to call "Notes on the construct in of 
sheep folds," and it is said that more than one British farmer laid 
out his money in the purchase of this pamphlet, believing thai in 
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tt he would find some eicelknt pcacdcal advice hoir to rear 
Southdown nrntton. I do not think we have anything in legal 

literature that quite equals that mis-leading title of Mr. Ruskin, 
the oeaiest approach to it is "The Leviathan" of Thomas 
Hobbeiy of Malnifttf>uiy» which you would never sospect from the 
title to be, to use the language of Mr. Justice Stephen on his 
Dialogue of the Common Law," the most powerioi speculation 
on the subject of law and nunals before the days of Bentham and 
Austin. 

A necessity then arises &om the very magnitude and comptele- 
neii of the library, that persons who have made certain Imndies 

of knowledge their special study should perform for you the very 
useful, if homely, office of a finger post to the contents of the 
catalogue of the library. 

I wish that it had fallen to someone else s lot to commence these 
lectures by a subject seemingly more attractive than the subjea of 
legal liteiature, I say seemingly, because I do not admit that any 
subject could be chosen of more real interest Somebody must 
make a beginning, and it seemed rather to devolve on the Chaur- 
man of the Committee to be first in the breach. I do not know 
what course succeeding lecturers will take, each will, no doubt, 
adopt the method most suitable to his subject It ^[)pears to me 
that the most practical course for me to take will be to suppose 
each one of ynu to be saying to me, " I want to know something 
about law. What books in your library shall I read ? " Before 
answering that question, let me mention that the books on law in 
the Reference Library have been selected on a prmciple, and that 
principle is that they must not be only and solely technical books. 
None of you should expect to find in the library books to teach you 
the special details of your various trades or occupations : how to file 
a piece of metal or cut a garment So on the subject of law : 
there is no book in the library which will tell you in detail how to 
defend yourself in a County Court action. That is technical 
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detail, and no more literatiue than a directoiy is Uteratiue. The 
Free Libraries Committee have very properly drawn the line here. 

Any book which relates to the general principles of law ; any book 
which connects law with history, they have admitted; but have ex- 
cluded those purely technical books which are only the workit^ 
tools of the lawyer. Allow me also, before I answer the question, 
a further explanation, and that is that law is like language. Jtist 
as there are various languages (as most of us know to our cost) 
and there is in addition a science of language distinct from any 
and every particular langnagr, so in the law, we have English law, 
Roman law and many other systems of law. But there is a science 
of law totally distinct from any one system. There however the 
analogy ceases, for you may have a perfect knowledge of several 
languages without troubling yourself at all with the science of 
language. So professional lawyers imbibe the necessary know- 
ledge of the imnciples of law in solution as it were with the details 
of their daily practice. But if you aie beginning the study with- 
out the advantage of daily practice, you must begin with some 
clear and definite ideas of what law is itsd^ independent cf 
whether it is Roman law or English law. 

^ow the book you ought to read for the purpose of clearing 
your mind on that subject is the book you will find in tiie catakigue 
under the title of "Austin's Jurisprudence," in two volumes, 
octavo. Do not be alarmed at the title, or at the two volumes, for 
I am going to reconunend you to read only the fint part, and not 
all of that, for I hope to avoid the mistake of much of the good 
advice I received when young to read an impossible nomber of 
books from beginning to end. This first part, which was origm- 
ally published by itself in the year 1832 under the title of "The 
Province of Jurisprudence determined, or the philosophy of 
Positive Law," is a book which, very likely, you have never heaid 
of before, and yet it is one of the remarkable books of this 
century. Remarkable by the fiu:t that beiore it had reached a 
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second edhum (iduch H did not do until the year iS6i— after the 
autiior's death), and whilst it was still nnknown, not only to the 

general public, but to the great majority of the legal profesaon, it 
had completely revolutionised the opinion of English jurists on 
the main point of the book. Its contents were originally a course 
of lectures given to perhaps as brilliant a class of young men as 
ever assembled at one time in the lecture room of one professor. 
There was John Stuart Kill, from whose notes a portion of the 
second part of liie book has been compiled. There was Sir George 
Comewall Lewis, who, although not in a judicial position, had one 
of the most judicial intellects of his time; there were such 
men as the late Master of the Rolls, Lord Romilly ; the late 
Chief Justice of the Common Pleas, Sir William Erie ; Lord 
Clarendon and Mr. Charles Pelham Villiers, who is well 
known for the part he took in the Corn Law Agitation.. 
Now these men fairly imbibed the particular view of law that 
I am going to speak of as Austin's and helped to form, if not 
public opinion, at least enlightened legal opinion on that subject 
You cannot open a modem law book dealing with principles and 
not with mere technical details, as for example the recent admir- 
able History of the Criiiiinai Law, by Mr. Justice Stephen (to 
which I shall refer later on), without finding it saturated with 
Ausdn's view of law. The object of the Province of Jurisprud^ice 
determined [i.e. defined] was to distinguish in all its details and 
consequences between the two senses of the word law*" £tymo- 
logically it means something /aid down, you get the exact sense in 
the phrase laying your rorninantls upon anybody, which implies the 
three essentials of law in the only sense in which a lawyer has any 
concern with it. These three essentials are (i) the right of some 
person or body of persons to command ; (2) an obligation on the per- 
sons subject to them to obey ; (3) the sanction of punishment for 
dsobedience. There is however another meaning of the word 
*Maw," and that is the seuie in winch it is daily used in the room 
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in which I am now speaking.* When niy friend, the chemical 
professoii talks about ^'a law/' he simply uses the word 
to express the regular sequence of physical phenomena, so that if 
we see a physical effect wc know it has ccriainly been preceded by 
another effectt and will invariably be followed by other& Now 
the difference between these two meanings of the words " bw 

may be described and contrasted as the different notions of 
compulsion " and '"regularity," and before you can have clear 
ideas on the subject of law — ^in the lawyer's sense--yon must keep 
this well in your mind. The distincti on is however so obvious, 
when stated, that you would naturally say you did not require Mr. 
Austin to write an octavo volume to prove that It ts clear when 
stated, but like a good many other things, it is always forgotten when 
it is not stated and the resulting confusion is serious. If you want 
an instance, take this passage from Richard Hooker — ^a passage I 
always find in every book of quotations tmder the title of " law." 
It is the closing sentence of the first book of his Ecclesiastical 
Polity," and is this : — 

** Of law there can be no less acknowledged than that her seat 
is the bosom of God, her voice the harmony of the world : all 

^ things in heaven and earth do her homage, the very least as 

** feeling her care, and the greatest as not exempted from her 
• ^ power : both angels, and men, and creatures of what condition 
soever, though each in different sort and manner, yet all with 

" uniform consent, admiring her as the mother of their peace 

" and joy.** 

As a specimen of the stately rhetoric of the sixteenth century, 
this passage is admirable, but you see at once there is a confusion 
in every line and almost in every word between law in the sense 
of natural sequence of phenomena, and law in the sense of a rule 
of human conduct enforced by punishment. Nor is it surprising 
that Hooker should have made this mistake since the most 

* The Chemical Lecture Room of The Mason Science Collie. 
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celebrated institutional treatue the world has seen^that of 

Justinian (a.d. 533) begins with, the division into the law of 
nature — the law of national and civil law, and dednes the law of 
nature as that law which nature teaches to all animals. The same 

thing occurs in Montesquieu's Spirit of Laws," (a.D. 1748,) 

which is justly celebrated as the beginning in modern times of 
the school of historical jurisprudence. 

It was to clear up this confusiun, and to mark off laws properly 
so called irom laws improperly so called, and from morality and 
ethics, that the " Province of Jurisprudence " was written. As an 

instance of the practical niiportance of the distinction take the 
common phrase international law.'' Now international law " 
says Austin, *^is law improperly so called for it lacks every one of 
three essentials of a law ^ ro^ er. It has no policeman to arrest 
the offender : no magistrate to try and sentence him ; no goaler 
to carry the sentence into execution. What then is international 
law on the Austinian theory? It is either international agreement 
(which between two nations is called a treaty) or international 
morality, or the customs of nations similar to those which constitute 
the morals and manners of private life. Mr. Tennyson prophesies 
to us of a time when there shall be a parliament of man — the 
federation of the world," and when that good time does come — 
when every dispute between nations shall be submitted to an 
international tribunal, with the physical force of all the rest of the 
world at its back to enforce its decrees — ^then, and not until then, 
will international law become law in the proper sense. 

I have akeady said that you need at first only read the first 
part. I will now add that on the nature of law in itself it is only 
absolutely necessary for you to read the first, fifth, and sixth 
lectures ; but if (as we all want to do sometimes, especially those 
of us who have little time for reading), if you want to gun a 
general knowledge of the book without much trouble, I recommend 
you to read two articles in the Edinlmrgh Rmew^ one for 
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October, t86x, and l!ie otfher October, 1863. It took the writers in 

that respectable review about nine and twenty years to discover the 
book, but when they did find it out they were most generous in 
their praise. The article of October, 1863, which was written by 
John Stuart Mill, will give you a general account, not only of that 
part of the book which I have stated to be essential, but of the 
whole work, and is well worth your reading. 

I am dwelling longer on Austin than I sliall on other books, 
because not only do I personally feel under great obligations to 
him for having written a book which, with one exception, did 
more towards clearing and invigorating my mind than any other 
book, but because there is just now a turn in the tide of admira- 
tion in which he has been held for half a century. The earliest 
and the only criticism in any Review before 1S61, that I can find, 
is in the Westnwtshr Emm^ for January, 1833, most likely by 
John Stuart Mill's father, which says : — 

" The province of jurisprudence determined claims the same 

" place in a course of ethical studies as Eudid's elements in 
mathematical 
and the Edinburgh Review^ for 186 1, says : — 

Mr. Austin's propositions on jurisprudence have as much 
precision, and irill, in all probability, be seen hereafter to 
• have as much importance as the propositions of Adam Smith 
and Ricardo, on rent, profits, and value." 

But now comes the brilliant Mr. Frederick Harrison, who in 
three articles in the Fortnightly Review^ for October and Novem- 
ber, 1878, and January, 1879 (which articles by the way are an 
admirable precis of Austin's theory), not only points out the de- 
fect of that theory which I will presently explain, but demes his 
originality* Well, it is perfectly true^ that part of Austin's theory 
is to be found in the " Dialogue of the Common Law," which I 
have just mentioned, and which you will find in the sixth volume 
of Thomas Hobbes works in the Hbraiy, and that the second. 



73 

third, and fourth lectures are an exposition of Bentham's theory 
of general utilityi but on this point there is a very acute remark of 
Paley when he says of originality ^'He alone discovers who 
^r(ms" Before Austin wrote his "Province of Jurisprudence 
determined," the confusion between the two sensea of the word 
law was common and universal. Since Austtn^s time the recog- 
nition of the distinction has become a common place. Not the 
man who whispers a truth in the ear of a few bookworms, but he 
who proclaims it from the housetops so loudly and emphatically 
that it is henceforth a common possession, is the true benefactor 
of mankind The point at which Austin's rigorous definition fails 
I shall speak of presently in relation to Sir Henry Maine's books. 

One other bene&t you may get ixom Austin's book, and that is 
the true sense of the word jurisprudence.'' This word has perhaps 
been even more loosely used than the word law. One of the sins 
that doth so easily beset all writers and speakers is preferring the 
incorrect use of a good mouth-filling word of four syllables, like 
" jurisprudences" to the correct use of a little one-syllable word 
like "^law." Therefore you will constantly find the phrase Our 
English jurisprudence,'' when what is meant is English law in 
its entirety. Then, again, iL is used as a iuic name fur a branch 
of the law as in the phrase medical jurisprudence," which means 
that part of the law which is concerned with fiicts within the pur« 
view of medical science. What the true incaiiing of jurisprudence 
is can be best seen by returning to our former instance of the re- 
lations between law and language. There is a science of language 
independent of the Greek, Latin, German, and i reiicli languages, 
because a language to be a language at all must at least have 
nouns and verbs. The essence of a noun and a verb must be the 
same in ail languages, although their relation to other parts of 
speech may be escpressed by changes in their terminationSf as in 
Qreek and Latin, or by the addition of other words as in English^ 
So with law. There are certain fundamental conceptions which 
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go to make up any and every system of law. You cannot conceive 
of any S3 stem of law which did not include these ideas> 
namely : — " Right," obligation,'' property,'' possession/' and 
many others. Like nouns and verbs these primal ideas may be 
dealt with differently in different systems of law, but they are 
dealt with in some manner in every such system. Now, just as 
science of language takes the constituents of language by them- 
selves, so jurisprudence takes the constituent ideas of law, and 
discusses them by themselves, which leads us to Austin's defini- 
tion that jurisprudence is " the science concerned with the eiqK)- 
sitioQ of the principles, notions, and distinctions which are 
common to systems of law." 

The next important books I have to notice are the works of 
Jeremy Bentham (1748-1832). In the order of time they come 
before Austin, but I am not taking these authofs chronologically 
but in the order in which it is useful for a student to read them. 

Jeremy Bentham's works fill eleven stout octavos, and that 
being the case you may be glad to hear that only two small portions 
of them concern the subject we have in hand. These are his 
two earliest works, " The Fragment on Government," a vigorous 
criticism of Blackstone's Commentaries, and '^The Principles of 
Morals and Legislation/' both of which you will find in the first 
volume. There is a very handy edition of the latter work 
published by J. Hildreth, which you will also find in the library* 

The greater part of Bentham's works are concerned with 
legislation rather than witli law in the abstract, and the very success 
of his labours in improving the administration of the law makes 
his writings now uninteresting. To use Carlyle's metaphor, they 
are records of contests with ''extinct Satans." For constant 
reference on all points relating to morals and legislation, they 
are most valuable, and you will be glad to hear that the last 
volume contains a most copious and excellent mdex. But 
you will not find Bentham easy and pleasant reading. He 



Hved so much with philosophers and very superior people, and 

got so much in the habit of dividing and subdividing, and invent- 
ing new classifications of his ideas, that he gradually became 
intapable of writing in a language tmderstanded of the peopk/' 

Sydney Smilh, who coinbincd the most vigorous common sense 
with the hnest literary touch, hit oS these peculiarities of Bentham 
m an amusing way in his review of the work of Bentham on 
Fallacies, which you will fmd in the Edinburgh Revieiv for 
August, 1825 (voL 41, p. 367) or in any edition of his works. 
The one grea,t benefit which Jeremy Bentham rendered to man- 
kind was his advocacy of the principle of general utility as the 
object and test of all legii»lation. Speaking here, so near the 
Priestley statue, it would be unfair not to remember what Bentham 
himself states (vol. x., 79), that he derived this principle from an 
almost forgotten pamphlet of Joseph Priestley, which contains the 
phrase^ ^ The greatest happiness of the greatest number," This 
principle of general utility yuii will find expounded m the second, 
third, and fourth lectures of Austin's book, which put the reasons 
m its favour in a more concise and systematic way than you will 
find in the works of Beinhain himself. 

Of this theory, a distinguished writer of a dififeH^at school (to 
whose works I shall presently refer), Sir Henry Maine, says, " No 
concepLion of law and societv has ever removed such a mass of 
undoubted delusion" (Early History of Institutions, ed. 1875, 
p. 397). He leaves out of the question, as we do here, that side 
of the theory which seeks to account for the genesis of morals. 
Its importance to the lawyer is in its furnishing a good working^, 
rule for legblation, and an easily-applied test of the goodness or 

badness of any particular law. 

Before this theory was developed and applied, as Bentham and 
Austin developed and applied it, the test of good or bad law- 
making was its conformity to a supposed "law of nature " which, 
when you came to examine it closely, proved to be each writer's- 



notion of what kw ought to be The writen on natural law, 

of which there were several in the last century, seem to me 
to be like travellers to the Hartz mountainsi who are fortunate 
enough to see what is called the Spectre of the Brocken — that 
is their own shadows projected on the distant mist, and 
ma|;ai&ed enormously ; but, unlike the modern touristSy 
they did not find out it was thdr own shadows they were looking 
at and writing about. This is the reason why (nouvilhsianding 
Mr. Frederick Harrison's dictum to the contrary) it was necessary 
that Austin, having by his definition of kw rigorously excluded 

the idea of natural law, was obhged to >up]jly a n^w usl of the 
goodness or badness of law, which test he Ibuod in the principle 
of general utility. Take as a case to be decided by the two 
methods the qLicslion : Is it desirable to estabh^h Free Public 
Libraries ? I suppose that by some long process of argumentation 
you might deduce reasons for so doing from what you would call 

the *'law of nature," i.e. your own feeling as to what was right 
and proper. But adopt the prmciple of general utility as the 
object and test of good legislation, and the conclusion is reached 

at once. 

Let me now introduce you to an altogether different school of 
writers who are distinguished from Austin and Bentham as 

"historiail juri.^ts/' while Bentham and Austin are called ** analy- 
tical jurists." You will understand the distinction at once if we 
refer again to our old comparison of law in the abstract to lan^*- 
gnage m the abstract. A writer on the science of language might 
either describe to you the nature and quaUties of nouns and 
verbs, or he might give you their history^ and those o£ you who 
are famihar with that delightful book, "Trenches Study of Words," 
well know how much more interesting the historical view is. 

It is the same with law. Toread Austin is a piece of necessary 
discipline. Tu read Sir Henry Maine's works ** Ancient Law, ' 
"Village communities in the East and West,'' *'The £ftrly History 
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of Institutions,'' and Early Law and Custom'' (I am naming^ 
them ia the order in which they were published), is to find out 
what an interesting study the history of the law is, and how deep 
are its roots in human nature and human history. If you have 
only time to read one of these books, that one should be "Ancient 
Law/' the chief object of which, the author says, is *^ to indicate 
some of the earliest ideas of mankind, as they are reflected in 
ancient law, and to point out those idea3 to modern thought^ 
To understand what that means you might, as commercial people 
say, sample" the book by reading the 9th chapter, on the 

Early History of the Law of Contract." He begins by shewing 
you that the notion of Rousseau, and many other writers of the 
eighteenth century, that human society was founded on Contract, 
is the exact reverse of the fact. To look at human history through 
that theory is as though you should look at a prospect through 
the wrong end of your field glass — the nearest hedge would be 
projected into the horizon. He shews you that in the earliest 
times there was no such thing as a contract in the modem sense. 
When the idea does emerge it is mixed up and confounded with 
the transfer of property ; whereas to a modern lawyer no two 
ideas are more distinct than an agreement to do a thing and 
actually doing it. They made their transfers of property with 
certain elaborate ceremonies which, if I were to describe them to 
you, the one idea they would call up in your minds would be 

pantomime,*' and the same forms were used in the in&ncyof 
contracts. In the historical books of the Old Testament (which* 
by-the-bye are not made as useful as they might be in the study of 
the history of law) you find many traces of similar ceremonies, as 
for example, in the book of Ruth, iv., 7,— "Now this was the 
manner (custom) in former time in Israel concerning redeeming 
and concerning changing, for to confirm all things a man plucked 
off his shoe and gave it to his neighbour." As time went on, the 
exact observance of the ceremonies accompanying the eng^ement 
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was tbcHight of grater importance than the substance of the 
engagement itself, and what we call " red tape " in official life, 

and ceremonialism " in ecclesiastical life, obscured the essence 
of the matter, fiut graduallff and bit by bit, the true modem 
idea of contract, tis., tliat it is an enforceable engagement, con- 
stituted by the mutual consent of the contracting parties, with only 
such formalities as are necessary to prevent fraud and miitake, 
gradually emerged out of the ceremonial encumbrances. With 
one exception (that of the evolution of a modern minister of 
religion teaching moral and spiritual truth by intellectual methods^ 
from the ancient priest, who only fulfilled the duties of a carcase 
butcher), I know nothing in history more interesting than the 
gradual development of the idea of contract as expounded in this 
book. 

There are just three other points you will notice m reading Sir 
Henry Maine's books. First, that his writings alwayis seem to 
suggest much more than they express. Next, his scrupulous fair- 
ne^ towards writers who, like Bentham and Austin, belong to the 
opposite school of juridical writers. Thirdly, you will find that 
he points out the weak point in the Austinian conception of law, 
that is, that although it may be correct as applied to a mature 
system of law, such as that of this country at this time, it is one- 
sided and untrue as applied to ancient law in that it does not 
recognise the great part which custom played in the early history 
of society, and its coercive power, which was as real, although not 
so formal as that of a modem Act of Parliament Maine does 
not draw out this argument — he only in his suggestive way brings 
it constantly before you. If you want to read what can be said in 
favour of treating customs and morals as proper laws, you should 
read the ficst clu^>ter of an excellent little book just pubiished» 
called Essays in Modem International Law, by Mr. T. J« Lawrence, 
in which he says all that can be said against Austin's view of 
intemational law. 
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1 am afinud yott will think I have occupied yonr attontioii a 
long time with two writers you have probably never heard of before, 
viz,, Austin and Maine. But it is just because they are not 
generally known, and because they present the two sides of legal 

study— one interesting to those of you fond of abstract reasoning, 
and the other who like best the human side of law — that I have 
dwelt 80 long on them. If you read either intelligentlyt I hope 
you will find that you have entered on a study which, at any rate, 
is of very great human interest, and involves very important 
political and social consequences. 

If after those books you feel inclined to enter still further on 
the amdy of Jurisprudence, there are several other works I should 
recommend to your notice. The shortest of these is a very 
admirable work by Dr. Markby called Elements of Law con- 
sidered With rcicrence to principles of General Jnrispnidence," in 
which you will find a very good account of the fundamental ideas 
of which I spoke just now, A^., "duty," "obligation," "liability," 
" possession," " sanction,'* &c. Speaking of Dr. Markby — who 
is one of the numerous able Englishmen we have sent out to 
govern India^I want to pomt out one remarkable historical 
coincidence, viz. : — That it was the vast extent uf the Roman 
empire which laid upon them the necessity of codifying their law, 
as it says in the introduction to Justinian's Institutes " all nations 
"are governed by laws which we have either promulgated or 
" arranged" So it is the vast Empire of India and the necessity 
of so codifying English law as to make it possible to administer 
it there which has produced some of our best legal writers, and is 
forcing the question of codification in England. The names of 
Sir Henry Maine, Sir Fitzjaraes Stephen, and of Dr. Markby 
himself are instances. Some of you will be surprised to leam 
that to these names ought to be added that of Lord Macaulay, of 
whose draft of the Indian Penal Code Sir J. F. Ste[)hcn says that he 
thinks it bids fair to be the most lasting monument of the author. 
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There are two works by Mr. Sheldon Amos which yoa may 

consult with advantage, '* The Science of Jurisprudence, ' and 
The Science of Law/' which latter is one of the International 
Scientific Series. The former is more systematic, and will only 

be read through by a thorough student. The "Science of Law" 
is more popular and deals more with the relation of law to 
morality and government You will also find a very good and 
concise view of the whole subject in Professor Hollands 
Elements of Jurisprudence." 

It is now time to turn from books on law in general to books 

on English law. On that subject the one book that everybody 
has heard of is the celebrated Commentaries of Sir William 
Blafikstone (x723-i7So) of which you will find two editions in the 
library, the third edition (the first was published in the 
year 1765) and the edition published in the year 1826 an edition 
specially valuable»for the notes of the editor, Mr. Chitty. Black- 
stone is one of the many writers who have suffered from the 
swing of the critical pendulum from extravagant praise to undue 
depreciation. It is quite certain that he has these delects : Ttrst, 
like other eighteenth century writers he begins in the clouds with 
*^ the law of nature,'' and when he descends to municipal law his 
definition of it as a rule of civil conduct prescribed by the 
supreme power in a state commanding what is right and pro- 
hibiting what is wrong/' has been riddled through and through by 
Bentbam and Austin. Secondly, his division into the rights of per- 
son and rights of things (as though things could have rights in the 
legal sense) is faulty. But the most striking feature of the Commen- 
taries is then* optimistic tone. They are the writings of a man who 
had found the laws and constitution of Engkmcl liad appreciated him, 
and he returned the compliment If you look at his portrait in 
the National Portrait Gallery at South Kensington, you will see 
that he was the very type of the John Bull " of the last century, 
loubd, comfortable and sleek, quite ready to agree with Pope 



20 



that "Whatever is, is right." Here is a wonderful extract (voL 
4, p. 92) in which he is speaking of the punishment for treason, 
and he says : — 

" In the case of coining, which is a treason of a different 
" complexion from the rest, the punishment is milder for maie 
" offenders, being only to be drawn and banged by the neck 
" till dead. But in treasons of every kind the punishment of 

women is the same, and different from that of men. For, 9s 
**the decency due to the sex forMds ike exposing and publicly 

mangling their bodies {i.e., by hanging, drawing, and quarter- 
ing) their sentence (Which is to the full as terrible to sensa- 
*Hion as the other) is to be drawn to the gallows, and there to 
"be burned alive." 

This horrible punishment had fallen into disuse and was 
abolished in favour of hanging in the year 1790, but you will 

agree that an author must be optimistic indeed *vhu could imagine 
that to be burned alive was a tribute to the " decency due to the 
sex." 

There is only one exception that Blackstone makes to his 
general eulogy on the laws of England, ahd that exception is the 
Game I^ws— it has been suggested that perhaps it was because he 
was not much of a sportsman. Over against these admitted defects, 
there must in justice be set the two great excellencies of an interest- 
ing style, and a grasp of the whole subject of English law. Bentham, 
his earliest, and in some points his most severe critic, candidly 
confesses that he it was wh(^, first of all institutional writers, has 

taught jurisprudence [he should have said law\ to speak the 
"language of the scholar and the gentleman " [See the whole 
passage, Works i., 336], and his latest critic, Sir Fitzjames Stephen, 
in his History of Criminal Law [vol. ii., 214], says : — 

" After admitting all this " (/* e. that Blackstone was not an 

accurate thinker and too much of an optimist), however, the &ct 
still remains that Blackstone first rescued theiaw of Eng^nd 
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** from chaos. He did, and did exceedingly well, for the end 

" of the eighteenth century, what Coke tried to do, and did 
exceedingly ill, about 150 years before ; that is to say, he 

''gave an account of the law as a whole, capable of being 

" studied, not only without disgust, but with interest and profit. 
If we except the Commentaries of Chancellor Kent, which 

** were suggested by Blackstone, I should doubt whether any 

" work intended to describe the whole of the law of any country 
possessed anything like the same merits." 

Theie were twenty editions of Blackstone op to the year 1841, 
all of them correcting the changes which had been made by 
statutes and legal decisions by means of notes. The late Mr. 
Serjeant Stephen conceived the happy idea of editing Blackstone, 
incorporating the necessary alterations in the text, putting as much 
of filackstone's original matter as remained in brackets, so that 
you have Blackstone's own words for all the unaltered law. This 
has preserved Blackstotie's authority and usefulness to the present 
year, and the last and ninth edition of Stephen's Commentaries 
(the first being in 184 1) is in the library, and is the book you 
ought to read. Let me mention one remarkable fact which will be 
evident if you compare Stephen's Blackstone with the origmal, 
and that is the extent to which the legislation of the last fifty 
years has gone in the direction of social improvement. Almost 
all the subjects mentioned in the third part of the fourth book, on 
" The Social Economy of the Realm," are those of which there 
is either no mention at all in Blackstone, or are treated incidentally 
as parts of the criminal law. In Stephen you find a short account 
of masses of statutes relating to Savings Banks, Friendly and 
Building Societies, Education, Prisons and Lunatic Asylums, the 
Navigation Acts, the Sanitary Laws, Banks, Civil Registration of 
Births, Deaths, and Marriages, and many minor matters. 

The quotation I last made from Sir Fitzjames Stephen reminds 
me to say a word about what I may call the American version of 
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BUckstone's Commentaries^ known as "Kent's Commentaries.^ 
It is an admirable book, and valuable to the English law student 
because it is strong where Blackstone is weak, viz., in his short 
account of the Civil or Roman Law and International Law. It 
will also be interesting to you as giving you a clear account of the 
consatution of the United States, Very few law books have been 
written under such advantageous circumstances. Its author was 
Chancellor of the State of New York, known to be of exceptional 
ability and experience, who was obliged by law to retire at sixty. 
But being vigorous in mind and body, and having yet twenty years 
to live, he wisely and fortunately gave the world the benefit of his 
learning and experience. 

There is another book in the library .giving a general view of 
English law, which may be interesting to some of you, that is 
** Nasmith's Institutes of English Law," in four volumes. It is a 
sci^tiiic arrangement of £nglish Law, and on that account is not 
so popular with the legal profession as Stephen's Blackstone, which 
is more useful in practice. 

The books I have hitherto mentioned furnish a general survey 
of the whole field of English law. In addition to, or perhaps 
instead of, this general view some of you may desire to study 
some one or more departments of English law. You will 
lind in the Reference Library some books on each depart- 
ment, not of course the purely technical works, which 
are the working tools of the professional lawyer. On 
the important department of Criminal law, there arc the three 
important and recent works of Sir Fitzjanies Stephen, viz. The 
History of the Criminal Law of England, The Digest of the 
Criminal law, and 1 he Digest of the Law of Criminal ProctdLiie. 
The History of the Criminal Law is not only a complete summary 
of that branch of legal learning, but is much more. It gives you, 
iiicidciUall) , must interesting details not only of other branches of 
English Law, but of English History. His account and 



cntidsm of the older writers on criminal law which you will find 

in the library such as the works on the " Pleas of the Crown." as 
the criminal law was anaeutiy termed, of Sir ^ward Coke, Sxr 
Matthew Hale» and Mr. Seijeant Hawkins. 

As an illustration of the criminal law in action in the successive 
Stages of its development, you will be led by Six Fitzjames Stephen 
to read some of the State Trials which he very aptly calls " that 
great collection^' and "The Judicial History of England." In 
the library you will &ad the book called sometimes Cobbett's, and 
sometimes Howell's State Trials in 34 vols. William Cobbett 

gave his name to the hrst volumes but it was really com- 
piled by a lawyer named B. Howell and his son. The trials 
extend from that of Becket in the year 1163 (9 Henry 2nd) 
to those of Thistlewood and others in 1820. That lawyers and 
historians should be interested in this work is natural, but that it 
may be very interesting to persons who are neither lawyers nor 
historians will appear from the following extract from the 
" Recollections " of Miss Mitford, the authoress of that charming 
work "Our Village.** She says (p. 330 ed 1859) : — 

" Of the collected works, those I liked best, better than the 
<^ poets from Chaucer to Tennyson, better than the dramatists 
'*from Shakespere to Talford— were those most real and 
" exciting of all dramas called trials." 
And she then goes on to say how she pored over Halgravels folio 
edition of the State Trials, which was a previous and inferior 
edition to that in the library. 

A very useful edition of some of these trials enriched with 
valuable notes is Mr. J. Willis Bund's Selection of cases from 
the State Trials.'' There arc three volumes only published being 
the trials for treason. The advantage of taking a series of trials 
for particular breaches of the law, such as treason, is that it 
enables the growth of the law to be traced more easily, and 
not only the growth of the law but the growth of the fairness and 
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courtesy from the days of judges like Jeffreys and attorney 

generals like Coke, to the judges who tried and the counsel who 
prosecuted Thislewood and others for the Cato Street conspiracy. 
It will be a misfortune if this series is not continued. Mr. 
Justice Stephen points out how desirable it is that the State 
Trials should be continued to the present time. The only 
attempt I know of is a selection from the trials from 1820 to 1850, 
called " Modern State Trials," by the late Mr. Townsend, which 
you will also find in the library. 

Passing to another branch of English law; that relating to 
landed property, I want to mention a book which I do not ad\ ise 
you to read, but I refer to it because people who have heard of 
nothing else have heard of " Coke upon Littleton." I^t me tell 
you \vha.L Coke upon Littleton really is. Some four hundred 
years ago Sir Thomas Littleton (who ought to interest us a little 
for he was our neighbour, bom at Frankley and died there, and his 
tomb is in Worcester Cathedral) wrote a very admirable little 
book called The law of tenures.'' It was a little book as you 
will see by the old edition I have in my hand, and it laid down in 
a very short and neat manner the law of real proj^erty as it existed 
in his day. This Uttle book had both the advantage and mis- 
fortune to be much admired by Sir Edward Coke, whom you will 
recollect was Chief Justice of England in the reign of James I. 
In the preface to his commentary on it he says : — " This 
''book is the ornament of the Common Law, and the most 
"perfect and absolute work that ever was written of any 
"human science." What my Lord Coke did for Littleton 
was to pour over every sentence of the original work the 
stores of his vast legal erudition. Carlyle, speaking of 
some editor of letters says, that he edited them like you 
edit a cart load of bricks, viz., by tipping them up, and this was 
very much the way in which Coke piled all the decisions 
and dicta up to the date at which he wrote on the 
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simple statements of Littleton This copious and sometimes 
I irrelevant commentary had this one merit — ^it fixed the law, and 

' in questions of real property, no one thinks of going beyond 

I Coke on Littleton* 

However useful he may be to the law student, he is much too 
technical and abstruse for the lay student. He ought to begin 
with the very admirable little work of Mr. Frederick Pollock on 
the Land Laws in the English Citizen series, and if after that you 
wish to pursue the subject then read Mr. Kenehn 1 )igby s History 
of the Law of Real Property in the Clarendon Press Series. If 
your desire for information is not satisfied by those two works you 
should then read "Seebohavs Village Community," which is 
specially important and valuable on the question much discussed 
just now of small agricultural holdings in old times. All these 
writers differ from Lord Coke in one important and fundamental 
matter — ^his legal horizon was bounded by the feudal system as 
it existed in England after the Conquest. These modern writers 
take a wider view and shew you how much of Roman Law mixed 
with and modified by Teutonic custom existed before feudalism 
(in Coke's sense) and survived it 

I fancy I hear you say but this is a history of the law, and not 
the law itself. But no branch of English law can be thoroughly 
understood without knowledge of its history, and real property law 
least of all. There are, however, two books which give the law of 
proper^ as it is, which although they may be considered as young 
lawyers* working tools, are yet fitly placed in the library. I mean the 
Principles of the law of Real Property " and " Principles of the 
law of Personal Property^'' by the late Mr. Joshua Williams. For 
many years past successive editions of these two excellent books 
have enlightened the darkness and deserved the gratitude of suc- 
cessive generations of law students* 

There is a quaint and sometimes*ludicrou9 part of real property 
law in the tenures by which lands were formerly held, for instance 
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the rent of six honehoes and sixty^me hobnails, which die 

Alderman of London up Lo the year 1859 used to have to take to 
the Court of Exchequer yearlyt for a place once called the Forge, 
in the parish of St Clement Danes, the site of wfaidi nobody 
knew. .Another instance in our own country was that of lands 
at King's Broome— on giving the King a pair of tongs every year 
by the hands of the Sheriff of Warwickshire In the year 1679, 
one Gliomas Blount collected many of these customs, and pub- 
lished them under the title of "Jocular Tenures." An enlarged 
edition of this book yon will find in the library under the title of 
The Tenures of Land and Customs of Manors,'* by W. Carew 
Hazlett, which you will find it entertaining to dip into. 

The law of personal property naturally leads to that important 
branch of it which is concerned with contract. On this you will 
find a book by Sir William R. Anson (the Warden of All Souls), 
called The Principles of the English Law of Contract." It is 
just what a law book for a student should be, and in reading it, I 
could not help wishing I could have read it in my student days, 
instead of the dreary collections of decisions unilluminated by 
anything you could call a principle, which used to be called 
Treatises on the Law of Contracts. There are none such in the 
Reference Library, or, like the Speaker of the House of Commons, 
I should have to " name " them, as books not to be read. 

Besides criminal law, the law of real and personal property, and 
contracts, there is an important and extensive department of 
English law which used to be called " equity,** but since the year 
1S73, when all Courts have to administer both law and eqnityy 
where necessary, it is more correct to call it that branch of legal 
business administered in the Chancery Division. The nature of 
the distinction in £nglish law between rights at law and rights 
in equity are to lawyers like the genders of nouns to a 
Frenchman, quite familiar Because they are matters of daily 
]^ractice» But to the non-legal student any attempt at definition 



is like the rules about French genders— the exceptions are almost 

as numerous as the instances of the rule. There is no reason in 
the nature of things why what was the Court of Chancery should 
not decide a case of breach of promise of marriage as well as a 
case of a breach of trust. But the fact was it dealt with the 
latter class of cases and not with the former. And if you ask 
why, the answer must be that the reasons were historical and not 
logical reasons. To understand the subject you should first read 
that most interesting chapter in Maine's Ancient Law," "On the 
law of nature and equity " (chap. 3). Then the introduction to 
" l ord Campbell's Lives of the Chancellors," or " Haynes' Outlines 
of £quity," and if you wish to pursue the subject in detail the first 
volume of " Spencers History of the equitable jurisdiction of the 
Court of Chancery '' — the second volume is only suitable for, or 
Interesting to the practising lawyer, but we bought both 
volumes for the sake of completeness. Whilst on this part of the 
subject it would be ungrateful not to remember a book written by 
a former able and active citizen of Birmingham, viz. : " The 
History of the Court of Chancery," by Mr. Joseph Parkes. It 
was a book written "with a purpose," that was to promote 
the reform of the Court which at that date (1828) was urgently 
needed, but it gives much historical information in a vigorous 
and interesting way. It would have given more, and been a 
standard work had the author had access to the valuable publica- 
tions of the Record Commission, issued since he wrote. 

We have not forgotten that it is necessary for any one reading 
legal books for the first time that he should have the help of good 
dictionaries and lexicons of technical terms. For this purpose wo 
have provided you with the best books of that kind, both ancient 
' and modem. The earliest is perhaps '^Cowell's Interpreter,'' and is 

1 vouched by ilic hign authority of Chancellor Kcin lu be a very 
useful interpreter of the older law writers, such as Coke on 
Littleton. You should be aware that in all political or constitutional 



terms he wrote in much the same spirit as Dr. Johoscm 
when in his dicticmary he defined the word whig as the name 

a taction." Cowcirs book was supposed to contain so many ex- 
treme monarchical notions that it was ordered by Parliament to 
be suppressed (see Gardiner's Hist. ii. 67). Another dictionary 
of old terms is Thomas Blount's, the author of the book on the 
Jocular Tenures of Land, to which 1 have before referred. 
Midway between the old and new dictionaries is the folio edition 
of Jacob's New Law Dictionary (a.d. 1750), and the revise of it 
known as Tomlin's Law Dictionary (1^35). 

Of modem law dictionaries there are four, and in order not to 
make invidious distinctions I will name them la alphabetical order. 
First, the work of Mr. Archibald Brown, which is rather a dictionary 
of law than of legal terms; secondly, the American Law Dictionary 
of Mr. John Buuvier, which is a very complete work in two 
volumes, and has the additional advanta^ of giving you the terms 
of American law as well as English law. There is, thirdly, another 
recent work, al^o publi.^hed both in- England and America — 
Sweet^s Law Dictionarx^^which appears to be very ax:curately 
done; and, lastly, there is the Law Lexicon of Mr. J. J. & 
Wharton, the merits of which I have tested by the use of years. 

From one or other of these books you will get explanations of 
all the technicalities you are likely to meet with. 

Now I find my time has expired, if your patience has not 
Your professional knowledge, Mr. Mayor^ will detect how many 
branches of the subject of books on Law and Jurispnidenoe I 
have left unnoticed. There are the books (which are numerous) 
on Roman Law-^the relative merits of which require more explana- 
tk>n perhaps even than books on English law. Then theie k the 
great subject of books on Legal and Constitutional History, whkh 
I have only glanced at in reference to the State Trialsi but which 
I must, I find, now reserve for another lecture* 
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